
Date; 

To; 

From; 

February 19, 2014 
Memorandum 

8(0)(1). 

Subject; Supplement to Contract Award commendation for Project No. S-852; 
Proposed Master Pump Station No. 3 

This supplement is presented to report that a bid protest was filed with the Clerk of the Board on 
December 27, 2013 by Munilla Construction Management LLC. In accordance with the bid protest 
procedures, as set forth in Section 2-8.4 of the Code of Miami-Dade County and Implementing Order 3-
21, a Hearing Examiner was appointed and a hearing was conducted on January 21, 2014. The Hearing 
Examiner upheld the Mayor's contract award recommendation to Poole & Kent Company of Florida, Inc. 
as the responsive, responsible bidder. 

Background 

The solicitation was advertised on June 26, 2013. On September 5, 2013, WASD received three (3) bids 
for this project from Munilla Construction Management, LLC, Central Intercounty, Joint Venture and Poole 
& Kent Company of Florida, Inc. The recommendation to award is being made to the lowest responsible, 
responsive bidder, Poole & Kent Company of Florida, Inc. whose evaluated bid is $21,976,500.00. 

Munilla Construction Management, LLC, the second low bidder, argues that the bid submitted by Poole & 
Kent Company of Florida, Inc. was neither responsive nor responsible. Munilla Construction Management, 
LLC asserts that the only pump station approved in the specifications of the Invitation to Bid issued by the 
County was the Morris Pump, and that Poole & Kent Company of Florida, Inc. deviated from the 
specifications in that the pump submitted by Poole & Kent Company of Florida, Inc. contained a non
conforming pump. Poole & Kent Company of Florida, Inc. identified the Flygt Pump as its proposed 
equipment in the bid documents submitted to the County. 

The County opposes Munilla Construction Management, LLC's protest on various grounds. The County 
argues that Munilla Construction Management, LLC misinterprets the bid documents (as alternate pumps 
could be proposed) and has no standing to challenge the Mayor's recommendation to award as its 
response does not meet the minimum experience qualifications set forth in the Invitation to Bid, and 
therefore, in any event, could not be awarded the contract. Moreover, the bid documents require Poole & 
Kent Company of Florida, Inc. to provide a conforming pump at its sole cost, if the proposed pump is not 
compliant. 

The Hearing Examiner, Judge Eugene J. Fierro, concluded that the award recommendation was 
appropriate and should be upheld. There was no evidence that the County acted illegally, arbitrarily, or 
fraudulently. For these reasons, the bid protest filed by Munilla Construction Management, LLC was 
denied. The Mayor's recommendation to award to Poole & Kent Company of Florida, Inc., the lowest 
responsive, responsible bidder, was upheld. 

Copies of the Findings and Recommendations filed by the Hearing Examiner are attached. 

Attachment 

Alina T. Hudak 
Deputy Mayor 
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CLKfCT. 700 ReV. 12/13 

Harvey Ruvin 
CLERK OF THE CIRCUIT AND COUNTY COURTS 

Miami-Dade County, Florida 

January 28, :2014 

Daniel F. Munilla, Esq. 
Peterson & Espino, P.A. 
l 0631 S.W. 88'" Street, Suite 220 
Miami, Florida 33176 

Re: Bid Protest- Project No. S-852 
Proposed Master Pump Station No. 3 

CLERK OF THE BOARD OF COUNTY COMMISSIONERS 
STEPHEN P. CLARK CENTER 

SUITE 17-202 
111 N.W. 1'1 Street 

Miami, FL 33128-1983 
TelephOne; (305) 375-5126 

(P••oteste••: Munllla Construction Management LLC ("MCM") 

Dear Mr. M unilla: 

Pursuatlt to Section 2-8.4 of the Code and Implementing Order 3-21, fmwarded fot· your 
information is a copy of the Findings and Recommendation filed by the Honorable Judge 
Eugene J. Fierro, Hearing Examiner, in connection with tho foregoing bid protest hearing 
which took place on January 21,2014. 

Should you have any questions regarding this matter, please do not hesitate to contact this 
office. 

Sincerely, 
HARVEY RUVIN, Clerk 
Circuit and County Courts 

By~>-·~ 
Chri.stopher Agl'ippa, Oif!Of 
Clerk of the Board Division 

CA/fcd 
Attachment 

Clerk's web address: www.mlaml-dadaolerk.com Pcin\..;cd an A.ooycled Paper Q 



Daniel F. Munilla, Esq. 
Petet~on & ESpino, P.A. 
Page Two 
January 28, 20 !4 

cc; Honorable Chahwoman Rebeca Sosa, and 
Members, Board of County Commissioners (via email) 

Honorable Carlos A. Gimenez) Muyor-, Miam.i-Dade County (via email) 
Alin~ T. Hudak, Deputy Mayor (via email) 
R.A. Cuevas, Jr., County Attorney (via email) 
Hugo Benitez, Assistant County Attomey (via email) 
Oren Rosenthal, Assistant County Attorney (via email) 
HenryN. Gillman, Assistant County Attomey (via email) 
Jenelle Snyder, County Attomey' s Office (via email} 
Rita Gonzalez, County Attomey's Office (via email) 
Ginny Bass, County Attorney's Office (via email) 
Charles Anderson, Commission Attdltor (via email) 
Elizabeth Owens, Commission Auditor's Office (via email) 
John Renfi·ow, Director, Water & Sewer Depattment (via email) 
Isaac Smith, Manager, Conswuction Contracts Section~ Water & Sewer Dept. (vin email) 
Jean-Marie Rodriguez, Water & Sewer Dept. (via email) 
Central Intercounty, Joint Venture 
Munilla Construction Management LLC ("MCM") 
Poole & Kent Co. ofFlodda 



CLERK OF THE 
BOARD Of COUNTY COMMISSIONERS 

MIAMI-DADE COUNTY, FLORIDA 

Jn re: Bid Prote-st Munilla Construction 
Msn~tg:oment LLC ; Hearing Offl~el'l Judge Eugene J. Fien<o 
Proposed Mnstor Pump Stallm' No.3 
Prqje<l Number 3·852 
Water and Sower Department 

RllFOkT AND RECOMMENDATION OF THE DJ'A!YNG OF)!ICER 

r. PreJlmlnaJ:f Statement 

Tbls Report a11d Recommendation is issued pursiWnt to Section 2n&.4 of' the Code of Miami Dade 
County lti l.loJmeatlon wlth tho protest of MuniHa Consfruc(JO!l Management, LLC ("MCM") In 
tl1o referenced matter. MCM protests the MJJ;Uni~D.ttde County (the "Cmmty") Mayor's 
recommendAtion to award u conlrnut for Mnslllr Pump Sf!!Hon Ntlmbei' 3, Pt•oject #E.P:., 
S048'/40/Contmct No. S-852 Project (the "Project") to Poole & Knnt COJnpony of Flnrldn 
('

1P&K1
)) l'l!l the 'lr.esponulvc, responsible Uldder who$e evalttated bid totals the low~sl number of 

dollars." (lnvhatinn to Bid for tbc Pr<Jje~:l, referred t¢ in thi$ opinion as the '111'13", Section 17, 
Awotd of Contract. 

MCM argues that P&K Wll$ neither responsi-ve nor responsible .. MCM asserts that the only pump 
.approved was the Morris Pump nnd thut P&K materially deviated fi'\lm the ITB in that P&K's bid 
contained a nm1 conforming pump, 1t f\lrther asserts that Pt~K did not satisfy the cxperlence 
r~:quiremenw set fmth in the ITB. MCM nllegc9 that the proc~ss wa.~ n:rbitrey, caprioious and not 
tnmspan:m~ insofar llS tlll'l Co\lnty approved tb-e ultemate pump Of&(ed by P&K in contravention 
of thl) ITB. MCM ll.l'gues that tho ITB ldsntiflod the Morris Pnmp or "approved cqoals1' as 
suitable but the County nevor approved an cqunl in u.dvance of !he bid opening; relying ort Harry 
PeppiH' & Assccidtes., 111t..'. v. Cape Coral, 3 S2 So.2d 1190 (Fin. 2nd DCA 1977) for the proposttion 
MCM protest recommendation that the County was compelled to reject P&K', bid. MCM .also 
fAkes i:~su~ wlth the post bid eommunica1ions between the County and P&K. 

The County opposes MCM's protesl on various grounds. 111e County arg11os that MCM 
misinterprets th" bld documents and that MCM has no standing to chu{\cnge tho ptocccdiug.'i, as it 
does not meet the mtnimum cxpt'!rienoo quutificntiom> s¢t forth in the ITB, could !lOt bo AWOI'dcd 
the CQ)llract in a.ny cvc,mt, tmd has no .financial lnto~t nt stuke. 11Je County mlit:s (ln .Sff!rra Club 
v. Marton, 405 U.S. 127 (1972) m1d Presion Carroll Company v. Florida Keys Aqued1wt 
.Authority, 400 Su.2d 524 (Fla. :3d DCA 1981) for the proposition that one- without n substnotlol 
interest in the outCOitlJ~· has no sta11ding to challenge a proccedltl,g. 

P&R a.'l Intervenor Rnd recommended biddlll' argues that MCM's bid is neither respOnsive nor 
respousibh:. P&.K Bl'J51les1hut MCM does not hnve sta,ndlng be~;:nuse Fioridlllaw limits Mi.lltdlng to 
chdlenge the awntd of government contracts to qualified contrnotors or v~.nl;!ors ~ligible to 
.l'<lCeive contract$. f-lorida StatUte 255.20(4) limits standing to challengo a [ooal g()venunon1 011ly 
to ''quu.llfied contrs.clors or vendors who COtlld have boon nwnrded the p~·ojeot had the project 
been <:omp~titiv~ly b!d." P& K assert.~ that MCM 9uught to estnblislt itll experience tlu"Ough two 
subcontractors~ Gnmey Cunstruotion and Sot1theast :Srtglneerlng whl/e the hid speoificnlly 
te(Juired the: prltne, and 110t U:1 subs, 1o have tho tequi!dte c;spericnc~. P & K ru·gues that the- bid 



recommendation may not be overturned unless it is arbitrary, capricious, or the product of 
dishonesty, fmud, illegality, oppression or n1isconduct, Liberty County v. B{fx/er 's Asphalt & 
Concrete, h1C., 421 So.2d 505 (Fla. 1982) and that a hearing examiner may not, absent those 
factors, substitt1te his judgment for that of the oonttacting authority. City of Sweetwater v. Solo 
Construction, Corp., 823 So.2d. 798 (Fla. 3"' DCA 2002). P&K further argues that in the absence 
of sole source specification, the law permits a bidder to propose an equal ifthe1·e is an "or equal" 
or "Material and Wod<manship" Clause in the contract, Florida Board qf Regents v, Mycon 
Corp., 651 So.2d 149 (Fla. I'' DCA 1995) and tJ1at, contrary to the assertions of MCM, the bid 
form in the ITB specifically invited bidders to identify altemate pumps. 

ll. Findings of Fact 

A hearing was conducted on January 21, 2014 in accordance with Section 2-8.4 of the Code of 
Miami-Dade County and County Implementing Otder 3-21 governing bid protests. Appearing as 
counsel were Daniel Munilla, Esquire, and Alfredo de Armas, Esquire, for MCM, Assistant 
County Attorneys Hugo Benitez and Henry Gillman for the County, and Stumt Sakwa, Esquire, 
for P&K. Testifying at the hearing were Juan Munil!a and Ana DePriest for MCM, Isaac Smith 
for the County and Patrick Carr for P&K. 

The undersigned hearing officer considet·ed all documentaty evidenc<;> submitted prior to the 
hearing including MCM's protest, as supplemented, the County's response, and P&K's response, 
and the documents introduced during the course of the hearing. Although this repm1 and 
recommendation does not recite every fact, the undersigned hearing officer has consideted the 
entirety of the testimony, determined its probative value, and resolved conflicts in the evidence. 

On December 23, 2013, the County Mayor recommended the award of a construction contract to 
Poole & Kent of Flmida, Jnc. for the construction of Master Pump Siation Number 3. The work 
was to be performed at 1110 S.W. 3"' Avenue and adjacent addresses to serve the needs of the 
Brickell Basin II area, an area generally confined by l-95 on the West, the Miami River on the 
North, Bisc.oyne Bay on the east, and S. W. 21 ''Street on the South. 

On September 5, 2013, the County received three bids for the Project. The Mayor's 
recommendation was to award to P & K, the lowest responsive and responsible bidder in the 
ammmt of $21,976,500.1 P&K identified the Flygt Pump as its proposed equipment in the bid 
fmm; MCM the Mo!'I'is Pump. 

On October 15, 2013 the Water and Sewer Depat1ment issued a memorandum confirming that it 
had investigated P&K's qualifications, and P&K was dete1·mined to be a responsible bidder. On 
December 5, 2013, the County Attorney's Office issued a memorandum determinh1g P&K's bid 
to be responsive. Notably, the County Attorney's Office determined that P&K was authorized to 
propose an equal to the named Morris Pump, and that MCM's bid was two million dollars more 
expensive than the P&K bid. 

On Januru·y 10, 2014 the Water and Sewer Department dete!'mined that MCM wus 'not a 
!'esponsible bidder because it did not meet the minimum qualification requirements set forth in the 
ITB. The ITB allowed bidders to propose alternate equipment and specifically provided the 
bidders with an opportunity to propose an alternate pump. Tho bid was specifically designed to 

The other two bids were from MCM in the amount of$24,070,880 and Centtallntercounty Joint 
Venture in the amount of$24, 953,860. 
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allow for an evaluntio.n of lifc.-cyct~ costing, tho C'.Qst of perfonnance of the proposed equipment 
over a lwonty year period. The h!d provicled for the proposal of an alte111uto pump, and for the 
bidd~rs to complete a bld form which calculated the cost of op.eTAtitlg the propos(!(l ~qulpn1en1 
over a period Qf use. !he bid was unqquivoeally to bQ. awarded tll ''that: t'Csp(Jnsivo~ responsible 
Biddet wJ1ose evaluated bid totals the lowest number of dollttrS." ITE, Seotion 17. Award of 
Contrm:t. 

MCM argues thnt Morris Pump was the only !!qu!pmanttliatcould be bfd becnus:e- it was Ute only 
approved pump at the time of bidding. The County ucknawledges lhat the finul sui~bi1ity of any 
pump is to be determfned only nftor contmc1 award. Tho C<lnnty did not determine the :mbn.bility 
of the altwat~ pumpj no.d wos not required to do so u.ndet the liD. Instead, the lTB places the 
rlflk that th¢ pump will not comply with the bidders. itJ this instance P&K. Tho ITB obligates tho 
bidder to cartilY that tho proposed pump is equa 1, and requlres the bidder to provide a oonforming 
putnp. at the bidder,s sole cost, in U1e event the proposed -pump do6s not (!Omply, 

lli. Standard of Review 

A recommeiJdntion of tile COJJ.rlty Muyor in bid pro lest pursUIJilt tq Section 2-8.4 of th(l Co do of 
Miarni~Dndo: CPunty and Mitnni-Dad~ llllplementing Order 3-21 may only be ovc11ll(ncd if lhe 
recommllnl.hUion is arbitrary? capricious or the product of dishonesty, fraud, lliegallty, oppresslou 
of misconduct. J.lQeriy Cowliy v. Baxtf!r~-. hpll(tll-& Conr.:rete, Inc., 421 So,2d 505 (Fla. 1982). 
Tho ftca!'lng officer's sole respon$lbll1ly In reviewing a p.rotef:it is ro ascertain whether the agorrcy 
acttid ftaudulelttly, arbill.'llrlly, Ulegally or dishonestly. Dep 1J ojTransporlalfon v. Groves .. Watkins 
CoJJSffltCf(JI'$1 530 So.2d 9}21 914 {Fla. 1988), NeitllC:r hearing examiners nor Judges may 
overturn or J;~.e.conrl-gm:ss the judgment Qf sov~;~rnmcnt employees OJ' cleated offioia.i!; Bs to the 
merit::< or wisdom of a pr!X:uremcnt decision, Mlami .. Dade Cmmty v. Church & Tower1 Ina., 715 
So.2d 1084, 1089 (Fin.J" DCA 1998); Mm'r/Off Corp. v. Mdra Dade Coun11, 383 So,2d 662 
(Flo. 3° DCA 1980). 

A bid prot9-'llor mu:it ~st.ablish a !JIIb~tiol 1nterest in being uwatded n bid as a condition of 
:Standing to challenge Jt, Prcstoh Catrall Company v. frlorlda Keys Aqueduct Authorily1 400 
So.2d 524,525 (Fla. J" DCA 1981). 

JV, R!lc()mmendntiou 

FQr tlte foregoing reason~, the undersign~d Hearing Officer finds that the Mayor did rtot l.iCt in an 
nrbltrary or cnpridous mnnner in.reconuntmdlng the: oward of the coni;L-uut to P &K. 

Protost denied. 

ene J. fi rto 
fficer 

/ 

' 


